
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   02/07/22 

 
ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be by 
Zoom.  
 
Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 
argument is requested and include specification to be argued.. 
 
Zoom hearing information 

https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz09 
 
 

 1.  TIME:  9:00   CASE#: MSC18-02286 
CASE NAME: BLOXSOM VS. BULLWINKEL 
HEARING ON MOTION TO STRIKE PORTIONS OF DEFENDANT'S ANSWER 
FILED BY DONALD P. BLOXSOM 
* TENTATIVE RULING: * 
 
Before the Court is Plaintiff and Cross-Defendant Donald P. Bloxsom (“Plaintiff” or “Bloxsom”)’s 

motion to strike portions of Defendant and Cross-Complainant Susan L. Bullwinkel (“Defendant” 

or “Bullwinkel”)’s Answer to Plaintiff’s First Amended Complaint.  

For the following reasons, the motion is denied. 

Any party, within the time allowed to respond to a pleading, may serve and file a notice of 
motion to strike the whole or any part of the pleading. (Code Civ. Proc. (“CCP”) §435(b)(1); 
Cal. Rules of Court, Rule 3.1322(b).) The court may, upon a motion or at any time in its 
discretion and upon terms it deems proper: (1) strike out any irrelevant, false, or improper matter 
inserted in any pleading; or (2) strike out all or any part of the pleading not drawn or filed in 
conformity with the laws of California, a court rule, or an order of the court. (CCP §§ 436(a)-(b); 
Stafford v. Schultz (1954) 42 Cal.2d 767, 782 [“matter in a pleading which is not essential to the 
claim is surplusage; probative facts are surplusage and may be stricken out or disregarded”].) 

As a threshold issue, Plaintiff’s motion to strike Defendant’s answer appears to be untimely. 
A motion to strike an answer must be filed within ten days after service of the answer. 
(CCP §§ 430.40, 435, subd. (b)(1).) Defendant filed her answer on October 14, 2021 and 
Plaintiff filed his motion to strike thirteen days later on October 27, 2021. However, Defendant 
has not included a proof of service with her answer so the Court cannot conclude with certainty 
that the motion is untimely.  

The Court notes that motions to strike under Code of Civil Procedure sections 435, et seq., 
are meant to remove “any irrelevant, false, or improper matter inserted in any pleading.” 
(CCP § 436, subd. (a).) Similar to a demurrer, “[t]he grounds for a motion to strike [must] appear 
on the face of the challenged pleading or from any matter of which the court is required to take 
judicial notice.” (CCP § 437, subd. (a).) In ruling on a motion to strike, the allegations in the 
pleading are considered in context and presumed to be true. (Clauson v. Super Ct (1998) 
67 Cal.App.4th 1253,1254.) Such motions are not meant to argue the merits of the action. 
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Plaintiff’s motion appears largely concerned with the merits of the parties’ dispute. That is not 
the proper subject of a motion to strike. The motion is denied. 

Furthermore, Defendant’s request to file the cross-complaint attached to her opposition is 
denied without prejudice. Defendant is welcome to file a motion for leave to amend the first 
amended cross-complaint, but the Court will not deem the second amended cross-complaint 
filed on this motion. 

 

  

 2.  TIME:  9:00   CASE#: MSC19-01976 
CASE NAME: ALVA VS. LIN 
HEARING ON MOTION FOR SECURITY PURSUANT TO CCP 391.1 AND FOR STAY 
FILED BY JENNY LIN 
* TENTATIVE RULING: * 
 

Defendant Jenny Lin’s motion to require Plaintiff Christopher Alva to post an additional 

security is granted. Plaintiff shall post a security in the amount of $100,000 no later than 

February 22, 2022. If the security is not posted by February 22, 2022, Defendant Lin shall be 

dismissed from this case  

Plaintiff has been designated a vexatious litigant. He filed this case after obtaining 

permission from the Presiding Judge. When giving Plaintiff permission to file this case, 

the Presiding Judge ordered Plaintiff to post a $1,000. Now, Defendant Lin seeks an order 

requiring Plaintiff to post an additional security in the amount of at least $100,000. 

This matter was originally set for hearing on November 15, 2021, but the matter was 

continued to February 7, 2022. The motion was served on Alva on October 8, 2021. The court 

clerk mailed all parties notice of the February 7, 2022 hearing date on November 2, 2021. 

The Court has not received any opposition to this motion.  

A motion under Code of Civil Procedure section 391.1 requires a showing that “that the 

plaintiff is a vexatious litigant and that there is not a reasonable probability that he or she will 

prevail in the litigation against the moving defendant.” Section 391.3 states that the Court should 

make its determination on whether the plaintiff has “no reasonable probability that [he] will 

prevail in the litigation” after hearing evidence. Finally, section 391.2 states that the Court can 

consider “evidence, written or oral, by witnesses or affidavit”. 

Here there is no dispute that Plaintiff is a vexatious litigant. (RJN 1.)  

Plaintiff has sued Defendant Lin for defamation and intentional infliction of emotional 

distress. The basis for these claims is that in 2018 the defendants told Plaintiff’s daughter that 

he had threated to kill a woman’s baby.  

In support of the motion, Lin provides a declaration explaining what happened. Lin states 

that she never told her and Alva’s daughter that Alva “had threatened to kill another woman’s 
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baby”. (Lin decl. ¶9.) Lin also states that she never heard defendant Rose make such a 

statement to the daughter and that Rose has never been in the daughter’s presence without Lin. 

(Lin decl. ¶¶ 10-11.) The daughter once asked Lin if Alva told his past girlfriend to terminate a 

pregnancy because he didn’t want the baby. Lin states that that was her understanding and then 

changed topics. (Lin decl. ¶12.) Lin confirmed this statement because she believed it was true 

based on statements made to her by Rose or by Alva’s girlfriend. (Lin decl. ¶13.)  

Plaintiff has not opposed this motion and thus, there is no evidence countering 

Lin’s evidence.  

“The elements of a defamation claim are (1) a publication that is (2) false, 

(3) defamatory, (4) unprivileged, and (5) has a natural tendency to injure or causes 

special damage. (Taus v. Loftus (2007) 40 Cal.4th 683, 720.) Defamation includes libel and 

slander. (Civil Code section 44.) As relevant here, a slanderous statement can be one that 

charges any person with crime or by natural consequence, causes actual damage. (Civil Code 

section 46.) Here, based on the evidence provided, the defendants did not make a false 

statement to her daughter. In addition, stating that a person that asked his girlfriend to terminate 

a pregnancy is not a slanderous statement. Perhaps under certain circumstances such 

statement could be slanderous, but no additional facts are provided here that would make the 

statement slanderous.  

A claim for intentional infliction of emotional distress requires, among other elements, 

“extreme and outrageous conduct by the defendant with the intention of causing, or reckless 

disregard of the probability of causing, emotional distress”. (Hughes v. Pair (2009) 46 Cal.4th 

1035, 1050.) “A defendant's conduct is outrageous when it is so extreme as to exceed all 

bounds of that usually tolerated in a civilized community.” (Id. at 1051 (internal quotations 

omitted).) Here, the facts do not show that Lin acted outrageously or with the intent of causing 

Plaintiff emotional distress.  

Based upon the evidence presented, the Court finds that there is no reasonable 

probability that Plaintiff will prevail in this litigation against the Defendant Lin. Therefore, 

the Court finds that Plaintiff should be ordered to post an additional security.  

Amount of Security  

The amount of security includes “reasonable expenses, including attorney’s fees 

and not limited to taxable costs…” (Code of Civil Procedure section 391; see also, Singh v. 

Lipworth (2005) 132 Cal.App.4th 40, 47 [the vexatious litigant statute provides an independent 

statutory basis for awarding attorney fees to a defendant in an action prosecuted by a 

vexatious litigant].)  

Defendant’s attorney is an experienced litigator and estimated that defense in this case 

will cost between $100,000 and $170,000. (Marraccini declaration.) 
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The Court finds that a security in the amount of $100,000 is appropriate in this case.  

Defendant’s requests for judicial notice are granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-02156 
CASE NAME: WOOD WARREN VS. MURPHY 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MARGARET S. MURPHY 
* TENTATIVE RULING: * 
 
Continued to March 7, 2020 at 9 a.m. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-02156 
CASE NAME: WOOD WARREN VS. MURPHY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to March 7, 2020 at 9 a.m. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-00056 
CASE NAME: GULINGAN VS. SU 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY YING ZHONG SU 
* TENTATIVE RULING: * 
 
Appearance by parties is required. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-02196 
CASE NAME: JONES  VS.  FCA US LLC 
HEARING ON MOTION TO STRIKE OR TAX COSTS 
FILED BY FCA US LLC 
* TENTATIVE RULING: * 
 
On October 27, 2021, Plaintiff filed a motion for attorneys’ fees. 

Plaintiff also simultaneously filed a request for judicial notice of various court orders from other 

jurisdictions, which this court grants pursuant to Evidence Code section 452(d). 
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Plaintiff’s motion for attorneys’ fee is unopposed.  Upon a review of plaintiff’s motion for 

attorneys’ fees, the Court has been provided sufficient evidence that the number of hours 

expended on the case by Plaintiff’s counsel at the applicable attorney rates are 

reasonable.  Additionally, the Court notes that plaintiff’s counsel self-edited a number of hours 

expended on the case, and the resulting fee amount. (Pl. Mot. p. 7, lines 6-8).  Accordingly, 

attorneys’ fees are awarded to plaintiff’s counsel in the total sum of $44,955.00. 

Plaintiff seeks costs in the total amount of $2,814.13.  Defendant opposes $831.36 of the costs 

sought by Plaintiff. The Courts agrees with Defendant opposition.  Accordingly, the costs for 

the case are the total sum of $1,982.77. 

 

  

 7.  TIME:  9:00   CASE#: MSC20-02196 
CASE NAME: JONES  VS.  FCA US LLC 
HEARING ON MOTION FOR ATTORNEY FEES, COSTS, AND EXPENSES 
FILED BY PATRICIA JONES 
* TENTATIVE RULING: * 
 
On October 27, 2021, Plaintiff filed a motion for attorneys’ fees. 

Plaintiff also simultaneously filed a request for judicial notice of various court orders from other 

jurisdictions, which this court grants pursuant to Evidence Code section 452(d). 

Plaintiff’s motion for attorneys’ fee is unopposed.  Upon a review of plaintiff’s motion for 

attorneys’ fees, the Court has been provided sufficient evidence that the number of hours 

expended on the case by Plaintiff’s counsel at the applicable attorney rates are 

reasonable.  Additionally, the Court notes that plaintiff’s counsel self-edited a number of hours 

expended on the case, and the resulting fee amount. (Pl. Mot. p. 7, lines 6-8).  Accordingly, 

attorneys’ fees are awarded to plaintiff’s counsel in the total sum of $44,955.00. 

Plaintiff seeks costs in the total amount of $2,814.13.  Defendant opposes $831.36 of the costs 

sought by Plaintiff. The Courts agrees with Defendant opposition.  Accordingly, the costs for 

the case are the total sum of $1,982.77. 

 

  

 8.  TIME:  9:00   CASE#: MSC21-01576 
CASE NAME: SUDHIR VS. BAL 
HEARING ON MOTION TO STRIKE 
FILED BY VARINDER SUDHIR, et al. 
* TENTATIVE RULING: * 
 

Cross-Defendants’ special motion to strike is granted as to causes of action three, four 

and part of cause of action five. Cross-Defendants are awarded $6,685 in attorney fees and 

$60 in costs for prevailing on this motion.  
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“Anti-SLAPP motions are evaluated through a two-step process. Initially, the 

moving defendant bears the burden of establishing that the challenged allegations or claims 

‘aris[e] from’ protected activity in which the defendant has engaged. [Citations.] If the defendant 

carries its burden, the plaintiff must then demonstrate its claims have at least ‘minimal merit.’ 

[Citations.]” (Park v. Board of Trustees of California State University (2017) 2 Cal.5th 1057, 

1061.) 

On the first step, the Cross-Defendants has the burden of showing that the challenged 

causes of action arise from activity protected. Here, Cross-Defendants seek to strike the 

following causes of action: defamation (cause of action 3 or C), malicious prosecution (cause of 

action 4 or D) and intentional infliction of emotion distress (cause of action 5 or E).  

“A claim arises from protected activity when that activity underlies or forms the basis for 

the claim. [Citations.]” (Park v. Board of Trustees of California State University (2017) 2 Cal.5th 

1057, 1062.) “[I]n ruling on an anti-SLAPP motion, courts should consider the elements of the 

challenged claim and what actions by the defendant supply those elements and consequently 

form the basis for liability.” (Ibid.)  

Here, the claims for defamation and malicious prosecution are based on “falsely 

pressing charges with the Pittsburg Police Department”. (Cross-Comp. ¶¶ 50, 55.) Making a 

report to the police is protected activity. (See, Chabak v. Monroy (2007) 154 Cal.App.4th 1502, 

1511-12; Code of Civil Procedure section 425.16(e)(1), (2).)  

Making a false police report is not protected activity and here it is alleged that Cross-

Defendants made false charges to the police. (Lefebvre v. Lefebvre (2011) 199 Cal.App.4th 

696, 705-706.) Such allegations do not bring the claim within the illegality exception. In order for 

the illegality exception to apply, Cross-Defendants must admit that the report was false or there 

must be other undisputed evidence that shows the report was false. (See, Flately v. Mauro 

(2006) 39 Cal.4th 299.) Cross-Defendants do not admit to making a false police report and thus, 

the illegality exception does not apply.  

The Court finds that the claims for defamation and malicious prosecution arise from 

protected activity.  

While the claim for intentional infliction of emotion distress does allege that “Defamation 

and Malicious Prosecution create[] an Intentional Infliction Distress cause of action” it is not 

clear that this is the sole basis for the claim. (Cross-Comp. ¶60.) In the claim for intentional 

infliction of emotion distress, Cross-Complainants alleged that the Cross-Defendants “engaged 

in extreme and outrageous conduct set forth above…” (Cross-Comp. ¶62.) Thus, the claim is 

based on the report to the police, but also on the alleged battery, threats and social media 

smear campaign. (Cross-Comp. ¶¶12-33.) 

As discussed above, reports to the police are protected activity. However, battery and 

threats are not protected activity. In addition, Cross-Defendants have not shown that the social 
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media posts meet the standard for protected activity. Thus, the intentional infliction of emotional 

distress cause of action is a “mixed cause of action” involving both protected and unprotected 

activity. In Baral v. Schnitt (2016) 1 Cal.5th 376 our Supreme Court explained, that “in cases 

involving allegations of both protected and unprotected activity, the plaintiff is required to 

establish a probability of prevailing on any claim for relief based on allegations of protected 

activity. Unless the plaintiff can do so, the claim and its corresponding allegations must be 

stricken.” (Id. at 395; see also, Kettler v. Gould (2018) 22 Cal.App.5th 593, 600-601 

[discussing Baral].)  

The Court finds that allegations related to pressing charges with the Pittsburg Police 

Department are protected activity, however, the remaining portion of the intentional infliction of 

emotional distress cause of action does not arise from protected activity.  

The Court finds that the claims for defamation and malicious prosecution arise from 

protected activity. In addition, allegations related to pressing charges with the Pittsburg Police 

Department in the intentional infliction of emotional distress cause of action are protected 

activity. The burden shifts to the Cross-Complainants to show a probability of prevailing on that 

claim. This motion is unopposed and thus, Cross-Complainants have not shown a probability of 

prevailing on this motion. The motion is granted.  

 As the prevailing party, Cross-Defendants are entitled to their reasonable attorney fees. 
Cross-Defendants request $12,650 in attorney fees based on 19.1 hours of work at $500 per 
hour. The Court finds that the amount of requested fees is too high and that $6,685 is a 
reasonable amount of attorney fees for prevailing in this motion. Cross-Defendants are also 
awarded costs of $60. 

 

  

 9.  TIME:  9:00   CASE#: MSL09-10208 
CASE NAME: CACH LLC  VS.  McLEAN 
HEARING ON MOTION FOR RECONSIDERATION RE RENEWAL OF JUDGMENT 
FILED BY CACH, LLC 
* TENTATIVE RULING: * 
 
The application for “…renewal of judgment may be filed at any time before the expiration of 
the 10 year period of enforceability…” pursuant to Code of Civil Procedure section 683.130(a).  
In the instant case, “[t]the Judgment was set to expire on February 22, 2020.” (Decl. Haney 3, 
line 3). 
 
The entire recounting of plaintiff’s procedural efforts to renew the judgment is not necessary to 
determine the merits of this motion.  Ultimately plaintiff obtained on January 23, 2020, a Court 
order stating: “The clerk shall file the submitted Application for and Renewal of Judgement; file 
the Memorandum of Costs after Judgment submitted therewith and Issue the Notice of Renewal 
of Judgment if:…” (Ct. Order Granting Ex Parte Order p. 2, lines 1-3). Two conditions then 
needed to be met. (Ibid.). To clarify, the ex parte relief was sought by plaintiff’s counsel on 
January 23, 2020, and the filing of the order granting the ex parte relief sought occurred on the 
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same day.  Additionally, plaintiff’s present motion acknowledges: “On January 29, 2020, 
Plaintiff’s counsel was notified by telephone that the Ex Parte Motion had been granted.” 
(Decl. Haney p.3, lines 8-19).  Plaintiff then asserts: “The Court closed soon after due to 
Covid-19 and Plaintiff’s Counsel did not receive a signed copy of the order prior to the closure.” 
(Decl. Haney p. 3, lines 20-21).   
 
The Courts did not close, however, until March 16, 2020. (See Superior Court of California for 
Contra Costa County, General Order re:  Implementation of Emergency Relief Authorized 
pursuant to Government Code section 68115 by Chair of Judicial Council, dated March 16, 
2020).  So the Court closure did not occur until nearly two months after the execution and filing 
of the Ex Parte Order, and more significantly, the Court closure took place a few weeks after the 
statutory 10 year period for renewal of the judgement (i.e., February 22, 2020).  
 
Further, plaintiff’s counsel remains silent in her declaration about why upon learning of the 
rejection of the Application for Renewal in March 2021, she waited until July 24, 2021 to file a 
Motion for Reconsideration of Rejection of Renewal of Judgment pursuant to Code of Civil 
Procedure section 473. 

For these reasons, plaintiff’s motion is denied. 

 

  

10.  TIME:  9:00   CASE#: MSL20-00084 
CASE NAME: AMERICAN EXPRESS VS. OBIOMA 
HEARING ON MOTION TO SET ASIDE AND VACATE DISMISSAL 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to set aside dismissal is granted.  OSC is vacated. 
 
A further case management conference is set for April 13, 2022 at 8:30 a.m. in Department 9. 

 

  

11.  TIME:  9:00   CASE#: MSL20-03827 
CASE NAME: FORD MOTOR VS. ANDREYEVSKIKH 
HEARING ON PETITION FOR ORDER COMPELLING ARBITRATION 
FILED BY VYACHESLAV Y. ANDREYEVSKIKH 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel arbitration is denied without prejudice.   
 
While defendant’s motion to compel arbitration cites to a single alleged provision in a contract, 
the putative contract is not included in the motion. (Pinnacle Museum Tower Ass’n v. Pinnacle 
Market Develop. (2012) 55 Cal.4th 223, 236.) This occurs despite defendant’s reference to 
Exhibit A, ostensibly the contract, in both the petition and memorandum in support of the 
petition. For reasons that remain unclear, no Exhibit A was attached to any of the pleadings 
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concerning defendant’s request to compel arbitration.  In the absence of Exhibit A (i.e., 
demonstrating that the parties actually entered into a contract agreeing to arbitrate), the court 
cannot fully and reasonably evaluate the motion to compel arbitration. 

 

  

12.  TIME:  9:00   CASE#: MSL21-00200 
CASE NAME: NBT BANK VS. LICEA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY NBT BANK 
* TENTATIVE RULING: * 
 
Vacated.  Stipulation for Entry of Judgment filed 1/25/22. 
 

  

13.  TIME:  9:00   CASE#: MSL21-00531 
CASE NAME: BORKIN  VS.  CCC PUBLIC AUTO AUCTION 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY SHARI BORKIN 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel arbitration is granted.  Pursuant to Code of Civil Procedure 
section 1281.4, the court proceedings are stayed in their entirely until an arbitration of the matter 
takes place. 

 

  

14.  TIME: 10:00   CASE#: MSL20-00487 
CASE NAME: CROWN ASSET MGMT VS. BARKER 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

15.  TIME: 10:00   CASE#: MSL20-01005 
CASE NAME: WELLS FARGO VS. POND 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
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16.  TIME: 10:00   CASE#: MSL20-02805 
CASE NAME: STATES RECOVERY VS. KIAMARSI 
JURY TRIAL - SHORT CAUSE / 3 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

  

17.  TIME: 10:00   CASE#: MSL20-06220 
CASE NAME: TOP FINANCE VS. BINDA 
COURT TRIAL - SHORT 1 HR CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

 

 
ADD-ONS 

 

18.  TIME:  9:00   CASE#: MSC20-00796 
CASE NAME: SCOTT VS. KWONG 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY KENNY Y. KWONG, et al. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Kenny Kwong, Defendant Kevin Terry, and Defendant Twin River 
Capital (collectively, “Defendants”)’s Demurrer. The Demurrer relates to Plaintiff Andre Scott 
(“Scott”) and Plaintiff Eurisko Development LLC (“Eurisko”) (collectively “Plaintiffs”)’s Third 
Amended Complaint (“TAC”) for (1) breach of contract; (2) fraud; (3) negligence; (4) wrongful 
foreclosure; (5) constructive eviction; (6) breach of the covenant of good faith and fair dealing; 
(7) violation of California Bus. & Prof. Code §§ 17200 et seq.; and (8) declaratory relief.  

Defendants demur pursuant to Code of Civil Procedure § 430.10 et seq. on the grounds that 
Plaintiff Scott lacks standing and that Plaintiff Eurisko fails to state facts giving rise to a cause 
of action. 

For the following reasons, the Demurrer is sustained-in-part, without leave to amend and 
overruled-in-part, as described further below. 

Factual Background 

This case involves the real property at 9 La Noria, Orinda, CA 94563. (TAC at ¶ 4.) Plaintiffs 
allege that Defendant Kwong is the original lender of Plaintiffs’ Cash out Note taken on or about 
May 10, 2019. (Id. at ¶ 5.) Plaintiffs further allege that Defendant Terry is the owner of the 
company that brokered the loan between Plaintiffs and Defendant Kwong. (Id. at ¶ 7.) 
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Defendant Noble is alleged to be involved in the loan origination and Defendant Clark is alleged 
to be the party that issued the loan between Plaintiffs and Defendant Kwong. (Id. at ¶¶ 10, 12.) 
Plaintiffs allege that Twins Capital, Inc. (owned and operated by Defendant Terry) brokered the 
loan between Plaintiffs and Kwong and was partially responsible for disbursing funds according 
to the construction loan. (Id. at ¶ 9.) 

Plaintiff Scott as manager of Eurisko executed a promissory note secured by the property in the 
amount of $1,135,000.00. (TAC at ¶ 19; Ex. A.) Plaintiffs allege that Defendant Noble from 
Think Tank Financial solicited Plaintiff Scott to Provide Plaintiffs with a second loan to complete 
construction at the subject property. (Id. at ¶ 22.) Plaintiff Scott agreed and executed a second 
non-negotiable promissory note as manager of Eurisko secured by the property in the amount of 
$278,000.00. (Id. at ¶ 23; Ex. B.) 

Plaintiffs allege that they never received any disbursements from the second loan they entered 
into with Defendants. (TAC at ¶ 25.) Plaintiffs allege that “[a]t the time of entering into the 
Second Loan, Noble, did the loan application himself. Noble and Terry, and TCI assured 
Plaintiffs that he could change the schedules according to trades availability.” (Id. at ¶ 26.) 
Plaintiffs further allege that Defendant Scott changed the schedules based on the trade 
availability for materials, but that Defendants refused to issue money to Plaintiffs. (Id. at ¶ 27.)  

The TAC details several disputes between Plaintiffs and Defendants regarding work 
authorization and funds disbursements. Plaintiffs allege that Terry, TCI, and Noble refused to 
release any of the $278,000.00 and after 90 days a foreclosure trustee acting on behalf of 
servicer FCI Lender Services, acting on behalf of lender Kwong filed a Notice of Default. 
(TAC at ¶ 41.) A Notice of Default and Election to Sell Under Deed of Trust was recorded on 
August 6, 2019. (Id. at ¶ 42.) On November 12, 2019 a Notice of Trustee’s Sale was recorded 
indicating a Trustee’s sale on December 11, 2019. (Id. at ¶¶ 43, 44.) A Trustee’s Deed Upon 
Sale reflecting a grant to Defendant Kwong of the subject property was recorded on May 18, 
2020. (Id. at ¶ 46; Ex. E.)  

Analysis 

 Breach of Contract – Plaintiff Scott 

Defendant demurs to this cause of action as brought by Plaintiff Scott on the grounds that he is 
not a signatory to the agreements between Eurisko and Kwong. Defendant also argues that 
Scott has failed to allege that he is a third-party beneficiary to the contracts. In opposition, 
Plaintiff Scott argues that under the third party beneficiary test from Biakanja v. Irving he is 
entitled to recover against Defendant.  

Biakanja states that: 

The determination whether in a specific case the defendant will be held liable to a 
third person not in privity is a matter of policy and involves the balancing of 
various factors, among which are [1] the extent to which the transaction was 
intended to affect the plaintiff, [2] the foreseeability of harm to him, [3] the degree 
of certainty that the plaintiff suffered injury, [4] the closeness of the connection 
between the defendant's conduct and the injury suffered, [5] the moral blame 
attached to the defendant’s conduct, and [6] the policy of preventing future harm. 

(1958) 49 Cal.2d 647, 650 [numbering added]. 
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The Court takes each element in turn below. 

Transaction Intended to Affect the Plaintiff 

The analysis begins with the first Biakanja factor, “the extent to which the transaction was 
intended to affect the plaintiff.” Biakanja, supra, 49 Cal.2d at p. 650. Here Plaintiff Scott argues 
that “this signing of the construction loan was intended to affect Plaintiff Scott as he created 
Eurisko LLC, and anything that negatively affects Eurisko will negatively affect Scott.” (Opp. at 
6:8-10.) Plaintiff’s argument ignores the purpose and effect of the corporate form and would 
completely undermine the principals of entity formation. This element does not support finding 
a duty. 

Foreseeability 

Plaintiffs’ argument with respect to foreseeability is equally glib. Plaintiff Scott argues 
“Defendants failed to provide any money from the construction loan to Plaintiffs, and as a result 
it is easily foreseeable that both Eurisko and Scott will be harmed as they don’t have the money 
to pay the service of the loan as no money is being disbursed.” (Opp. at 6:11-13.) First: this 
argument suffers from the same flaw as Plaintiff’s argument with respect to the first Biakanja 
factor; that is, it completely ignores the purpose and effect of the corporate form. Second: it is 
wholly unclear how ability to repay the loan depended on disbursement of the loan itself. It is 
unclear from the TAC whether Plaintiffs had work performed on the subject property that was 
unpaid as a result of the undisbursed funds or whether Plaintiffs paid tradespersons directly for 
work and awaited disbursement of loan funds for reimbursement of these expenditures. Either 
way, this element does not support finding a duty. 

  Degree of Certainty That Plaintiff Suffered Injury 

Plaintiff Scott conflates himself with the corporate form with this element as well, arguing 
that “[t]he degree of certainty is very high, that both Eurisko and Scott will be injured, as 
Defendants are not upholding their end of the construction contract that was entered into 
between Plaintiffs and Defendants.” (Opp. at 6:14-16.) Because Scott fails to identify (or allege) 
any individual harm to Scott separate from the harm to Eurisko, this element does not support 
a finding of duty.  

  Connection Between Defendants’ Conduct and Alleged Injury 

As with foreseeability, Plaintiff Scott argues that the direct connection is that “[h]ad Defendants 
disbursed the money to Plaintiffs’ [sic], Plaintiffs would have been able to pay the servicer the 
monthly amount owed on the loan.” Plaintiff Scott’s analysis is premised on the conclusion that 
both he and Eurisko ought to be considered together. However, he has failed to identify (or 
allege) any connection between Defendants’ conduct and individual harm to Scott. This element 
does not support a finding of duty.  

  Moral Blame 

The moral blame attached to Defendants’ conduct is only that which attends ordinary 
negligence. There is no suggestion (or allegation) of bad faith or reckless indifference to Plaintiff 
Scott. This element does not support a duty. 
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  Policy of Preventing Future Harm 

Finally, this does not appear to be as significant a factor. Plaintiffs’ claim for breach of contract 
does not seem to be essential to deter future like conduct.  

The factors identified in Biakanja weigh against the imposition of a duty on Defendants to 
Plaintiff Scott. Because this is not the first challenge to this cause of action on this basis, the 
Demurrer to Plaintiff Scott’s cause of action for breach of contract is sustained, without leave to 
amend. 

 Fraud – Plaintiff Eurisko  

“The well-known elements of a cause of action for fraud are: (1) a misrepresentation, which 
includes a concealment or nondisclosure; (2) knowledge of the falsity of the misrepresentation, 
i.e., scienter; (3) intent to induce reliance on the misrepresentation; (4) justifiable reliance; and 
(5) resulting damages.” (Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519.) Each 
element in a cause of action for fraud or negligent misrepresentation must be factually and 
specifically alleged. (Id.) In a fraud claim against a corporation, a plaintiff must allege the names 
of the persons who made the misrepresentations, their authority to speak for the corporation, 
to whom they spoke, what they said or wrote, and when it was said or written. (Lazar v. Superior 
Court (1996) 12 Cal.4th 631, 645.) 

Defendants demur to this cause of action on the grounds that Plaintiff Eurisko’s fraud claim 
lacks the requisite specificity. The Court agrees. Few of the alleged misrepresentations in the 
complaint are attributed to any one individual; for the most part, they are all alleged to have 
been made by “Defendants” or “Noble, Terry, and TCI” as a group. This is insufficiently general.  

“Each element in a cause of action for fraud … must be factually and specifically alleged.” 
(Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519.) In a fraud claim against a 
corporation, a plaintiff must allege the names of the persons who made the misrepresentations, 
their authority to speak for the corporation, to whom they spoke, what they said or wrote, and 
when it was said or written. (Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.) The TAC lacks 
this detail. 

Plaintiffs have failed to allege facts sufficient to state a cause of action for fraud. 
Because this is not the first challenge to this cause of action on this basis, the Demurrer 
to Plaintiff Eurisko’s cause of action for fraud is sustained, without leave to amend. 

Negligence – Plaintiff Scott 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 
plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 
caused the plaintiff’s damages or injuries. (Lueras v. BAC Home Loans Servicing, LP (2013) 
221 Cal. App. 4th 49, 62 (“Lueras”).) “The existence of a duty of care owed by a defendant to a 
plaintiff is a prerequisite to establish a claim for negligence.” (Nymark v. Heart Fed. Savings & 
Loan Ass’n (1991) 231 Cal. App. 3d 1089, 1096.) Under California authority, a lender does not 
owe a borrower a common law duty to offer, consider, or approve a loan modification. (Sheen v. 
Wells Fargo Bank, N.A. (2019) 38 Cal.App.5th 346, 358, petition for review granted 451 P.2d 
777.) 

Defendants also demur to this cause of action on the grounds that Plaintiff Scott lacks standing 
to assert negligence. Specifically, that Plaintiff’s Scott’s claim for negligence is based on his 
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theory that Defendants owed him a duty to distribute funds to him and failed to do so. However, 
as discussed further, above, Defendants did not owe Scott a duty as they were neither in privity 
with him nor a special relationship sufficient to impose a duty on them.  

Because this is not the first challenge to this cause of action on this basis, the Demurrer to 
Plaintiff Scott’s cause of action for negligence is sustained, without leave to amend. 

 Wrongful Foreclosure – Plaintiff Eurisko 

The elements of a cause of action for wrongful foreclosure are “‘(1) the trustee or mortgagee 
caused an illegal, fraudulent, or willfully oppressive sale of real property pursuant to a power of 
sale in a mortgage or deed of trust; (2) the party attacking the sale (usually but not always the 
trustor or mortgagor) was prejudiced or harmed; and (3) in cases where the trustor or mortgagor 
challenges the sale, the trustor or mortgagor tendered the amount of the secured indebtedness 
or was excused from tendering.’ [Citation.]” (Miles v. Deutsche Bank National Trust Co. (2015) 
236 Cal.App.4th 394, 408, quoting Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104.) 

Defendants demur to this cause of action on the grounds that it does not meet the heightened 
pleading standards for fraud nor establish how Defendants’ conduct was unauthorized. (Dem. at 
8:19-20.) Plaintiffs do not respond to this argument in opposition. Because this is not the first 
challenge to this cause of action on this basis, the Demurrer to Plaintiff Eurisko’s cause of action 
for wrongful foreclosure is sustained, without leave to amend. 

 Constructive Eviction – Plaintiff Eurisko 

As with their prior demurrer, Defendants demur to the cause of action for constructive eviction 
on the grounds that Plaintiffs fail to allege they were tenants of Defendants. Plaintiffs do not 
respond to this argument in opposition. Plaintiffs have essentially conceded the merit of this 
argument and have failed to allege facts sufficient to state a cause of action for constructive 
eviction. Because this is not the first challenge to this cause of action on this basis, the 
Demurrer to Plaintiff Eurisko’s cause of action for constructive eviction is sustained, without 
leave to amend. 

 Breach of the Covenant of Good Faith and Fair Dealing – Plaintiff Eurisko and Scott 

The implied covenant of good faith and fair dealing rests upon the existence of some specific 
contractual obligation. (Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654, 683-684, 689-690.) 
“The covenant of good faith is read into contracts in order to protect the express covenants or 
promises of the contract, not to protect some general public policy interest not directly tied to the 
contract's purpose.” (Id. at p. 690.) “In essence, the covenant is implied as a supplement to the 
express contractual covenants, to prevent a contracting party from engaging in conduct which 
(while not technically transgressing the express covenants) frustrates the other party's rights to 
the benefits of the contract.” (Love v. Fire Ins. Exchange (1990) 221 Cal.App.3d 1136, 1153.) 

Defendants demur to this cause of action on the ground that Eurisko “fails to allege why 
Defendants were obligated to make disbursements on Plaintiff’s altered draw schedule.” 
(Dem. at 10:7-9.) Defendants also argue that the allegations of conspiracy to act in bad faith 
lack specificity. (Id. at 10:10-12.)  

However, Plaintiff Eurisko has alleged that its rights to the benefits of the contract were 
frustrated. (See generally, TAC at ¶¶ 26-41). Specifically, the TAC alleges that “Noble, Terry, 
and TCI assured Plaintiffs that he could change the [draw schedules] according to trades 
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availability” (id. at ¶ 26) but that notwithstanding multiple requests, Plaintiffs draw requests were 
denied. (See id. at ¶¶ 26, 33, 36, and 41.) Plaintiff Scott, on the other hand, is not in privity of 
contract with Defendants and as a consequence lack standing to bring a claim for breach of the 
covenant of good faith and fair dealing.  

Plaintiff Eurisko has alleged facts sufficient to state a cause of action for breach of the covenant 
of good faith and fair dealing; Plaintiff Scott has not. The Demurrer to this cause of action is 
overruled as to Plaintiff Eurisko and sustained without leave to amend as to Plaintiff Scott. 

 Unfair Business Practices – Plaintiff Eurisko 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent business 
act or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the UCL by a 
person who has suffered injury in fact and has lost money or property as a result of unfair 
competition. (Cal. Bus. & Prof. Code § 17204). To establish standing under the UCL, a plaintiff 
must (1) establish a loss or deprivation of money sufficient to qualify as injury in fact, i.e., 
economic injury, and (2) show that the economic injury was the result of, i.e., caused by, the 
unfair business practice that is the gravamen of the claim. (See Kwikset Corp. v. Superior Court 
(2011) 51 Cal.4th 310, 337.) 

Defendants’ demur to this cause of action is somewhat unclear; Defendants argue without 
authority that Eurisko’s allegations that Defendants did not disburse funds under a loan 
agreement is insufficient to support a claim for unfair business practices. Although Plaintiffs’ 
opposition does not address this cause of action, the court declines to sustain the Demurrer on 
the basis articulated by the Defendants. The Demurrer to this cause of action is overruled. 
 

 

19.  TIME:  9:00   CASE#: MSC20-00796 
CASE NAME: SCOTT VS. KWONG 
HEARING ON MOTION TO STRIKE PORTIONS OF 3rd Amended COMPLAINT 
FILED BY KENNY Y. KWONG, et al. 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Kenny Kwong, Defendant Kevin Terry, and Defendant Twin River 
Capital (collectively, “Defendants”)’s motion to strike. The Demurrer relates to Plaintiff Andre 
Scott (“Scott”) and Plaintiff Eurisko Development LLC (“Eurisko”) (collectively “Plaintiffs”)’s Third 
Amended Complaint (“TAC”) for (1) breach of contract; (2) fraud; (3) negligence; (4) wrongful 
foreclosure; (5) constructive eviction; (6) breach of the covenant of good faith and fair dealing; 
(7) violation of California Bus. & Prof. Code §§ 17200 et seq.; and (8) declaratory relief.  

Defendants seek to strike paragraphs 79, 94 (references to special damages), 145, and 

paragraphs 3 and 5 of the prayer for relief. 

Defendants’ motion is granted, with leave to amend. 

In light of the Court’s order here and on the Demurrer at Line 18, above, Plaintiffs are 

encouraged to identify with particularly which Plaintiff is bringing which cause of action in any 

amended complaint. 
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Analysis 

Punitive Damages 

Civil Code section 3294 authorizes the recovery of punitive damages in non-contract cases 
where “the defendant has been guilty of oppression, fraud, or malice … .” (Civ. Code § 3294(a).) 
“‘Malice’ means conduct which is intended by the defendant to cause injury to the plaintiff or 
despicable conduct which is carried on by the defendant with a willful and conscious disregard 
of the rights or safety of others.” (Id. § 3294(c)(1).) “‘Oppression’ means despicable conduct that 
subjects a person to cruel and unjust hardship in conscious disregard of that person's rights.” 
(Id., § 3294(c)(2).) “‘Fraud’ means an intentional misrepresentation, deceit, or concealment of a 
material fact known to the defendant with the intention on the part of the defendant of thereby 
depriving a person of property or legal rights or otherwise causing injury.” (Id., § 3294(c)(3).)  

A plaintiff must plead more than conclusory allegations to seek punitive damages. (Smith v. 
Superior Court (1992) 10 Cal.App.4th 1033, 1042.) “In order to survive a motion to strike an 
allegation of punitive damages, the ultimate facts showing an entitlement to such relief must be 
pled by a plaintiff.” (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

Plaintiffs must plead specific facts showing that defendant’s conduct was oppressive, fraudulent 

or malicious. (See Smith v. Sup.Ct. (Bucher) (1992) 10 Cal.App.4th 1033, 1041-1042.) Plaintiffs 

have not done so. Plaintiffs do not allege any “base, vile, or contemptible” conduct. (See College 

Hospital Inc. v. Superior Court, supra, 8 Cal.4th at 725). The TAC is bereft of any specific facts 

showing that Defendants’ conduct was oppressive, fraudulent, or malicious. As a consequence, 

Plaintiffs’ mere general allegation that “Defendants’ actions were malicious and done willfully in 

conscious disregard of the rights of Plaintiffs” (TAC at ¶ 145) is insufficient. 

The Court finds the facts alleged in Plaintiffs’ TAC are insufficient to support a showing of 

despicable conduct. The Court, therefore, grants Defendants’ motion to strike punitive damages 

with leave to amend. 

 

 

 


